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DECISION NO,
FINANCE DOCKET NO. 30400
SANTA FE SOUTHERN PACIFIC CORPORAT.ION CONTROL
SOUTHERN PACIFIC TRANSPORTATION COMPANY ME RGER~- TH!
ATCHISON, TOPEKA AND SANTA FE RAILWAY COMPANY AND
SOUTHERN FPACIFIC TRANSPORTATION C MPANY

December L

We
that pres
Pacitic
This action 1! ntingent upon the
fied conditions., A petaition for a
Clayton Act ] a request fox
trust issues are denied. We conclude that
trust, as conditioned, 1is compat ible with
and our responsibilities under the Interstate Cowmm
Act.
BACKGROUND

On November 22, 19283, Santa Fe Southern

Corporation (SFSP), Atchison, Topeka and Santa Fe Rai!

Compuny (ATSF), and Southern Pacific Transportation
»

1/ Because the issues and parties at this time are the
same in this proceeding and Finance Docket No. 30360
Petition of Union Pacific Rai lroad Company and Missourl

Pacific Railroad Company to Institute a Proceeding Under

Clayton Act Section 11 and for an lmmed.ate Restraining

Order, we have previously and are here considering both
proceedings on a consolidated basis.
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Company (SPT), jointly filed, pursuant to 49 C.F.R.
1180.(b), a prefiling notification of intent to file an
application under 49 U.S.C. 11343 et seg., seeking
authorization of SFSP's proposed acquisition of control
of SPT and the merger of ATSF and SPT, within approxi-

mately three months.

. 1

Pursuant to a "Combination Agreement and Plan

Reorganization ntered into on COctober 4, 1983, SFSP
intends to acquire all issued and outstanding sto~k of
Santa re Industries, Inc, (SFI) and Southern Pacific
Corporation (SPC). SPC intends first to place all of its
stock in SPT, a rail carrier also owning a motor carrier
subsidiary, in an irrevocable, independent voting trust
pursuant to 49 C.F.R., 1013 to preclude SFSP's control of
SPT. The voting trust is intended to insulate SPT from
the control of SFSP, SPC or any successor or affiliate

of EPC, pending the filing and resolution of a proceeding
for the consolidation of the rail carriers pursuant to

49 U.S.C. 11343 et _seq.

On December 14, 1983, the stockholders of the two
holding companies me* and voted to approve the Combina-
tion Agreement. However, by decision served December 14,
1983, the Commission entored a temporary cease and desist

order against the consummation of the combination pending

a Commission decision on the issues raised by the pro-

pos2d merger of the holding companies and the placement

of the SPT in an independing voting trust.




The proposal was first challenged

Commission on November 15, 1983, by Missour

Railroad Company (MKT) which filed p¢

limited hearing and (2) discovery conce

trust presented for informal staff r

C.F.R. Part 1013. United Transportation Union
statement in support of the MKT posit n on Novembe:
1983. Additional statements 1in Suppor f MKT were fi
by Sunkist Grouwers. Ind on December 5, 1981 ind
Industries Inc., on lecember 0,

MKT argques that absent the imposition of conditions
controlling the actions of the management of SPT and
ATSF, the proposed voting trust will not prevent anti-
competitive consequences and unauthorized control during
the existence of the voting trust. MKT requests a
hearing and discovery, prior to approval of the voting
trust, to demonstrate the consequences which might occur
prior to resolution of th: consolidation proceeding.

MKT me intains that informal approval of the voting
trust will have the practical effect of permitting imme-
diate implementation of working arrangements between the
railroads, prior to consideration of the merger. MKT
states that the facts will demonstrate that operations
during the voting trust will have anticompetitive effects
despite the existence of the voting trust, and that the

injury suffered by competitors and shaippers, if the




voting trust i1s abused or if the merger 1s not approved,
will be irreparable.

MKT requests a hearing to resolve whether the voting
trust in fact prevents unauthorized common control, and
whether the trust must be disapproved, leaving SPT and
ATSF independent, as they are today, to await the outcc =
of the merger proceeding. MKT also sceks production of
documents relating to, among other things, he lans for
divestiture of SPT, should the merger be disapproved.

MKT asserts that the two carriers will favor each
other while SPT is in the voting trust through their
ability to cancel joint rates and througn routes with MKT
and other carriers, and enter into contracts with
shippers which exclude MKT from the routing. MKT also
asserts, based on its Vice President-Traffic's former
employment with the former Great Northern Railway and his

participation in joint studies surrounding the Northern

Lines merger, (Great Northern Pac.-Merger-Great Northern,

331 1.C.C. 228 (1967)), that similar studies must be
developed to plan both post-merger operations for the SPT
and ATSF, and also to plan interim operations during the
period of the voting trust. MKT seeks discovery of those
planning papers.

On November 25, 1983, the SPC, SPT, ATSF and SFI
replied, arguing that a voting trust, strictly complied

with, is a proper means of divesting control cof a




regulated carrier in advance of a Commission decision

approving control, and that MKT's request is inconsistent

with the Commission's policy that individuals other than

prospective applicants have no standing to participate
in a proceeding prior to the acceptance of an appli-
cation. SPT states that the voting trust guidelines em-
body the necessary principle that the effectiveness of
the trust depends on the independence of the trustee in
the creation ard administration of the trust, and that
the trust at issue complies with this principle.

Further, SPT acknowlednes that this necessary principle

)

is not a mere formality but that it gives rise to serious
and substantial duties on the part of the trustee, and
recognizes our responsit ity to take whatever action is
necessary, including for ivestiture of stock, where

a voting trust is used improperly to obtain unauthorized
control, 4 Fed. Reg. at 59909.

SPT also states that it is not appropriate to con-
sider or rule on speculative future violations of law,
and that MKT has provided no basis for asserting that the
voting trust will not ensure against unlawful control.

Such assertion, it is argued, rests on the assumption

that the trustee will disregard its obligations under the

terms of the voting trust, or that the trust does not




exist. This proposition woull hold true in every case of
a proposed consolidation because 1t assumes unlawful
conduct on the part of manag2ment in every case. Such
an assumption would make voting trusts useless and makes
consolidation of regulated carriers difficult if not im
possible.

On December 1983, the Union Pacific Railroad
Company and the Missouri Pacific Railroad Company (UP),
filed a petiticn to institute a proceeding under Section
11 of the Clayton Act to determine: (1) whether the
immediate effect of the proposed combination prior to the
completion of a proceeding under 49 U.S.C. 11343 (which
would consider the common control of the SPT and the
ATSF) would so lessen rail competition in the south-
western United States as to violate Section 7 of the
Clayton Act; and (2) whether implementation of the pro-
posed Combination Agreement prior to such a proceeding
would foreclose the ability of the Commission to restore
the competitive situation which presently exists among
the western railroads. The UP specifically stated that
it was not through this petition challenging the merger
under section 11343 nor the efficacy of the voting trust
arrangement as a means of avoiding unlawful premature
commen control of the two railroads under section 11343.

This petition was assigned Finance Docket No. 30360,

supra, footnote 1.




In 1ts petition the Union Pacifi irques that con-
solidation of the SPT and the ATSF is necessarily anti-
competitive cause tl companies are direc
for southwe %3 1¢ and particularly for traffic
in Northern and Southern f ifornia. The UP further
argues that under the proposed arrangement SPT cfficials
will be demoralized and without 1incentive to pursue com-
petition with the ATSF,. It argues that the loss of top
management officials will immediately weaken the ability
of SPT, and it questions the ability of the SPT to remain
financially capable of aggressive competition without the
support of 1i1ts present parent.

SFSP, SFI1, ATSF, SPC, and SPT (applicants) replied
to UP's petition, acknowledgingthat the Commission has
jurisdiction over the transaction including the ability
to issue a cease and desist order, but arguing that the
antitrust matters raised in the UP petition were more
appropriately considered in the control proceeding. As
to the possible sale of the SPT, applicants argue that
there is no legal constraint on the sale of a regulated
carrier to an unaffiliated non-carrier and that absent
the actual combination of carriers, the merger of non-

rail assets of SPC and SFI cannot result in an unlawful

restraint of trade. Therefore, the question actually

presented is whether the voting trust is sufficient.




Applicants aver that it is. They dismiss the arguments
tnat insufficient managerial resources will remain at SPT
and point to the trustee's ability to hire and supervise
any and all personnel.

By motion filed December 13, 1983, :/ RLEA moved for
a temporary cease and desist order pending further
Commission action on the UP and MKT petitions. On
December 13, UP and MKT also moved tor a temporary cease

and desist order, citing the District Court's opinion

that the Commission had appropriate authority to 1sssue

such orders as were required to preserve the integrity
of its jurisdiction to consider railroad mergers.
Applicants objected, noting that all appropriate
filings had been made with the Securities and Exhanaqe
Commission and that notice of the proposed transaction
had been given to the Federal Trade Commission (FTC) and
the Department of Justice (DOJ), as required by the
Hart-Scott-Rodino Antitrust Improvements Act of 1976,
Pub. 1. No. 94~435; 30 Stat. 1383 (1976); and that the
30-day waiting period under that Act had passed without
any request for additional information by either the FTC

of the DOJ. Applicants also argued that the traditional

2/ By petition filed December 13, 1983, RLEA filed for leave

to intervene in Finance Docket No. 30400. Considering the
unusual nature of this merger proceeding and the need to address
the concerns of parties in Finance Docket No. 30360, the motion
is granted. All parties of record in Finance Docket No. 30360
are hereby made parties of record in Finance Docket No. 30400,
notwithstanding our normal procedure not to begin proceedings
until a formal application is submitted.




requirements for 1n *tive relief had not been estab-
lished, in that (1) the UP ha« ot shown a substantial
likelihood of prevailing on merits in this action;
absent a grant, there would be irreparable injury;

(3) the issuance of injunctive relief would not sub-
stantially harm other parties, ncl ing applicants; and
(4) injunctive relief would be in the public interest.

As noted above, on December 4, a temporary cease
and desist order was issued precluding consunmation of
the merger of the holding companies. In that decision,
we emphasized that nc nrejudgment of the substance of the
pending petitions or of the ger application was being
made; rather, we required further time in which to con
sider the matters before

On December 15, applicants filed an Emergency
Petition for Vacation of Cease and Desist Order or, in
the alternative, Request for Immediate Declsion on the
Merits. Applicants argue that none of the claims pre-

sented by UP or MKT justify a continued delay in con-

summat ion of the combination, and the resulting harm to

SFI, SPC and their stockholders. Although applicants
urge that the claims of a weakened SPT with maragement
unable to compete vigorously are unfounded, they state
that changes may be made in the voting trust if the
Commission decides that they are necessary to ensure com=

pliance with the law. Applicants argve that the cease




and desist order is injurious to them and unnecessary to
protect the Commission's jurisdiction, the public
interest, or any legitimate interests of UP or MKT.

UP responded to SP's Emergency Petition, and alleges
that the need for urgency stated by SP is insufficient
to justify lifting the cease and desist order. They ur
that because the combination agreement contains a pro-
vision that neither party is free to withdraw without
the consent of the other before June 30, 1984, the deal
is unlikely to collapse if not closed shortly. Further,
UP urges that other railroad consolidations have not
included a structure similar to the one here, with a
holding company combination pre-dating the rail merger
by several years. UP arques that the impact on SPC's and
SFI's stockholders of a continued, if brief, delay is
inconsequential, and continues to urge that there is a
substantial basis for its competitive concerns. UP
argues that the issues they raise were not adequately
addressed by affidavits submitted by applicants and seeks
an opportunity to depose the affiants.3/

MKT responded to SP's Emergency Petition by urging
again that the voting trust, if it goes into effect, will
enable SPT to close routes and cancel rates with MKT.

DISCUSSION AND CONCLUSIONS
We issued the temporary cease and desist :cder to

assure that we would have sufficient time for review of

3/ UP's request for discovery is moot in light of our
decisio here to deny its petition to institute a Clayton Act
proceeding.

oy - o




the issues raised in the petitions. We have now had
further opportunity to consider these issues. Subject
to conditions, we will lift our temporary cease and de-

1

sist order prohibiting SFI and SPC to merge, we will
dismiss UP's petition to in: tute a Clayton Act pro-
ceeding, and we will deny the hearing sought by MKT and
others seeking similar relief. We have concluded
additionally that the voting trust, as conditioned here,
should be approved.

The decision of Santa Fe Industries and the Southerr
Pacific Company to merge their non-transport operations
before hearing on an application for approval of the
associated rail merger is not one that we would have en-
couraged. It has committed two corporations to a course
of action well in advance of any pcssible governmental
approval of a major part of their mutual corporate plan.
Jowever, the Commission cannot and will not reach any

dgments about the wisdcem or legality of the proposed rail

merger before considering the record developed through hearing.

Nevertheless, the decision to merge these two parent

corporations is essentially a private one, so long as no
provision of law has been violated. We understand that
the non-transportation aspects of this merger have been
considered under the Hart-Scott-Rodino Antitrust Improve-
ments Act pre-merger procedures and no action has been

taken. The stockholders of these corporations have voted




overwhelmingly to approve consclidation, even with full

disclosure of the uncertainty surrounding merger of the

subsidiary rail companies. There remains for us only to

determine whether there has been any violation of the
Interstate Commerce Act or, as the Union Pacific alleges,
the Clayton Act. Regardless of the concerns we have about
the wisdom ¢f the chosen course, w2 cannot interfore if
it is lawful.
We conclude that none of the actions taken or proposed
so far, as discicsed by the record before us, violates
any provision of the Interstate Commerce Act or the Clayton
Act. It has been established that a properly constituted
voting trust is a sufficient buffer against premature control
under the consolidation provisions of the Interstate Commerce
Act. We have reviewed the provisions of the trust at issue
and find that they are satisfactory from this standpoint,
particularly as clarified by statements that have been
made by the parent companies in subsequent pleadings.
Arguments by competitors and shippers regarding the
possibility of future activity aimed at diminished competition
to the benefit of the ATSF and the detriment of shippers,
competitors and the SPT alike are not without basis i:
logic. N-vertheless, with the SPT held in voting trust,
the Commission is in at least as strong a position to guard

against unacceptable cooperation as it would be if these




companies chose to remain separate pending application,
This is particularly so since the SFI and SPC expressly
stipulate that the Commission can at any time require
modifications to the voting trust to ensure complian
with the law. interesteu parties affected by
of the SPT will be free to petition the Commission for
assistance under this reserved jurisdiction where
be shown that actions have been taken against the interests
of the SPT and for the benefit of the ATSF or its parent.
All concerned should be aware that we do not at the outset
put any limit on the type of condition that might be imposed.
To date the fears expressed have to do with shipper access
to competing lines and traffic interchange between connecting
carriers. We should not hesitate to impose conditions
to rectify abuses that might develop in these or any other
areas.

The UP and MKT also express fears that as a result
of the proposed combination and the placement of SPT in
a voting trust, (1) SPT management will be weakened because

of a wo-called "brain-drain® caused by the departure of

top executives; (2) remaining SPT officers will have inadequate

incentive to compete vigorously with the ATSF; and (3) SPT
will be financially debilitated.
First, we cannot agree with UP that the departure of

four of 19 SPT officers constitutes a "brain-drain”.

)3




It should be¢e remembered that under normal circumstances
fticers could depart at the same time. and

we would be powerless to prevent it. in this case, however,

the fouar « lCers 1n question are to be employed by SFSP

and 1ere e we will condition our approval of the trust

and ilifting of the cease and desist o1 I upon agreement

that none of the officers who had access to SPT competitive

information will use such information to the competitive

advantage of ATSF relative to SPT or participate in any manage-

ment decisions aftecting that competitive relat ionship.
Seccend, ¢ ing the pendency of any proposed merger,

there may well be a diminished incentive to compete vigorously

with a prospective consclidation partner. But this is not

adequate reason to prohibit the proponents from seeking

regulatory approval, since any other conclusion would result

in mergers never taking place. Through the use of an independent

voting trust, which imposes duties of independent action,

together with our authority to impose conditions, we co~clude

that possible anti-competitive effects can and will be

minimized. In this case UP asserts that the stock option

irrangement for SPT management {(described supra) will result

in reduced incentive for competition with ATSF. Out of an

abundance of caution we will require that SPT's management

not receive interest in SFSP as part of an executive compensa-

tion plan during the existence of the voting trust.




Finally, we are unable to conclude that
financially weakened by the subject proposal.
record shows that deposit of SPT stock in

ave SPT's financial status unch

have provided express assurances

support is needed See Verifie

of John 2 Qur approval or
lifting © he cease and desist crder 1
conditioned upon such guarantee.

MKT seeks a limited hearing
inefficacy of the voting trust
engaged in, and under the voting

to engage in, inefficient and anticompetitive canceliation

of joint rates and through routes with MKT and other carriers.

However, regardless of any SFT corporate restructuring, such

actions are and will still be governed by the standards of
C. §§ 10705 and 10705a. Moreover, we will still have
the authority to suspend and investigate such actions upon
st under 49 U.S.C. section 10707, and to
actions upon complaint under 49 U.S.C. section 11701.
shou.d also be emphasized that, if it can be shown that such
acticas are anticompetitive, competing carriers and shippers
will have an additional remedy, in that petitions for reformation
of the voting trust can be filed. We are therefore unable

to conclude that an oral hearing prior to approval of the

trust agreement is justified.




inion whatsoever

ilroads

g 3
appiication

the voting

Finally, we have noted that the applicant carriers
stipulated that the Commission retains the power to modify
the proposed voting trust as circumstances warrant. It is,
however, possible that our view of the scope of authority we
propose to retain over the voting trust is more plenary than
that envisioned by the applicants in particular, we have
indicated that remedies might well be fashioned that would
preserve shipper access and connecting car:

in satisfactory condition during the pendency

We cannot say with any precision what particular

might entail since they would result only from the evaluation

f specific problems as brought tc our attention

]

parties. : : circumstances, we believe it is

that we receive 1 n o rmation of the acceptance of

the condicions we have discussed and of our reserved jursidiction.




‘e to abide by an acceptance, if received, could wel

lead to an interruption in the merger proceeding to allow
nsideration of the Clayton Act issue which could become
ripe upon the failure of the voting trust as a protective
tion will not significantly affect either the

the human environment or energy consumption.

Petitions for hearing and discoverv are denied
2. Petition for proceeding under the Clayton Act is
denied.
The Commission reserves its jurisdiction cuver the
lead proceeding.
‘

4. The cease and desist order entered in these proceedings

on December 14, will be lifted subject to our receipt of a

full and unqualified acceptance of the Commission's authority

to impose conditions upon the trust instrument governing the
ownership and operation of the SPT, to include but not
limited to matters discussed in the text of this decision.

5. The trust agreement between these parties, when
modified to conform with the requirements of this decision
and the appendix hereto, is approved.

6. All other petitions, to the extent not granted
above, are denied.

This decision will be effective at 5:00 p.m.

(E.S.T.) on December 23, 1983, provided that prior to that

time we have received the acceptance referred to in paragraph

o kY
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Finance Docket No. 30¢&

SOUTHERN PACIFIC "ORPORATION=-CONTROL-SCUTHERN PACIFIC
TION COMPANY: MERGER-THE ATCHISON, TOPEKA AND SANTA FE

SANTA FE
TRANSPORT
RAILW

AY COMPANY AND SOUTHERN PACIFIC TRANSPORTATION COMPANY

Decided: December 19, 1933

On November 22, 1983, Sante Fe Southern Pacific Corporation
(SFSP), The Atchison, Topeka and Santa Fe Railway Company
(ATSF), and the Southern Pacific Tranmspcrtation Compaay (SPT),
jointly filed, pursuant to 49 C.FP.R. 1180.4(b), a prstiling
notification of intent to file an application under 49 U.S.C.
11343 et seg., seeking authorization of SFSP's proposed
acquisition of control of SPT and the merger of ATSF and SPT,
within approximately three months.

Pursuant to a "Combination Agreement and Plan of
Reorganization" entered into on October 4, 1983, SFSP intends to
acquire all issued and outstanding stock of Santa Fe Industries,
Inc.(SFI), and Southern Pacific Company (SPC)e« SPC intends
first to place all of 1its stock in SPT, a rail carrier also
owning a motor carrier subsidiary, in an irrevocable,
independent voting trust pursuant to 49 C.F.R. 1013 to preclude
SFSP’s control over SPT. SFSP will acquire control over the

common carrier subsidiaries of SFI, which are operated as a

single system. See Finance Docket No. 25906, ATSF, Inoc.-Merger=

Atchison Inc., and Atchison, Topeka and Santa Fe Ry, (not

~rinted) served February 12, 1970,
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Finance Docket No. 30

SFSP and SPT state that calendar year 1982 will be used for

any impact analysis or other studies includiug costing and
financial data submissions.

Because the application involves the control of and merger
of two class I railroads, the transaction is a major tramsaction
under 49 C.F.R. 1180.2(a) and will be filed under the
requirements of 49 C.F.R. 118G relating to major transactions,
subject to any modifications that may be ordered in response to
appropriate requests or oa our motion. An order delineating
what additional informationm must be f »d in order to complete
the application will be issued subsequent to the publicatiun of
this no! ee 49 C.F.R. 1180.4(b)(2)(v). A procedural
schedul: will be issued after an application is filed and

accepted as complete.

By the Commission, C/ airman Taylor, Vice Chairman
Commissicners Andre and Gradison.

JAMES H. BAYNE
(SEAL) ting Secretary




